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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JAVIER JUAN GARCIA,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 46091-2018
CANYON COUNTY NO. CR14-17-17537

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Javier Juan Garcia pled guilty to conspiracy to recruit criminal gang members, the
district court sentenced him to a unified term of ten years, with six years fixed. Mr. Garcia
appeals from his judgment of conviction and asserts that his sentence is excessive in light of the
mitigating factors in his case.

Statement of Facts and Course of Proceedings
In October 2017, the State charged Mr. Garcia and twelve alleged coconspirators by
information with conspiracy to recruit criminal gang members.
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(R., pp.9–12, 112–15.)

Mr. Garcia pled guilty. (R., pp.118–29; 2/16/18 Tr., p.10, Ls.12–19, p.15, L.7–p.20, L.7.) In
exchange, the State agreed to match its recommendation on the fixed portion of his sentence with
the fixed term he would receive in Canyon County Case No. CR-2017-14049, in which
Mr. Garcia pled guilty to aiding and abetting aggravated battery for the beating of the step-father
of a rival gang member, though the State would not recommend less than three years fixed and
not more than five years fixed. (R., p.112; 2/16/18 Tr., p.4, L.10–p.5, L.4.) Mr. Garcia was free
to argue for less, and the parties did not make any agreement on the indeterminate portion of the
sentence. (2/16/18 Tr., p.5, Ls.7–12.) The State would also ask that the two sentences run
concurrently. (R., p.112.)
At the sentencing hearing, the prosecutor told the court that Mr. Garcia had co-founded
the “Sureño Mob Trece,” recruited younger individuals to join the SMT by posting photos and
videos on social media and throwing parties with drugs and alcohol, conducted and participated
in jump-ins, and encouraged SMT members to tag “SMT” around Caldwell and to destroy
property. (4/30/18 Tr., p.87, L.10–p.89, L.10.) The State described that activity as culminating
in Mr. Garcia and other members of SMT intending to confront a rival gang member, but then
beating that person’s step-father instead.1

(4/30/18 Tr., p.89, L.11–p.90, L.4.)

The State

admitted that, with the exception of the last incident, Mr. Garcia participated only in “a low level
of violence.” (4/30/18 Tr., p.90, Ls.15–16.) The State went on to explain that Mr. Garcia had
gotten a sentence of six years fixed and seven years indeterminate on the aggravated battery case,
and recommended a term of six years fixed, with four years indeterminate, in this case. (4/30/18
Tr., p.91, Ls.10–17.)
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The State discussed the aggravated battery as though it was a part of this case. (See 4/30/18
Tr., p.89, L.11–p.90, L.22.) To be clear, that conduct was the basis of Mr. Garcia’s charge in
2

At that point, defense counsel asked for clarification and explained that he believed the
State had agreed to cap its recommendation on the fixed time at five years. (4/30/18 Tr., p.91,
Ls.20–25.) The State apologized, and then changed its recommendation to five years fixed with
five years indeterminate. (4/30/18 Tr., p.92, Ls.1–3.)
Defense counsel disagreed with the State’s account of Mr. Garcia’s participation in the
SMT—he was not a co-founder, but was recruited by his sister’s boyfriend who was a few years
older and who founded the SMT after he snitched on members of his former gang. (4/30/18
Tr., p.92, Ls.6–24.) Similarly, the boyfriend acted as a confidential informant in this case against
the rest of the members of the SMT. (4/30/18 Tr., p.92, L.24–p.93, L.2.) Defense counsel
pointed out that Mr. Garcia had already been sentenced on the aggravated battery, and that his
remaining conduct—that which was actually in front of the court—really was low-level.
(4/30/18 Tr., p.93, Ls.10–24.) Taking his aggravated battery sentence into account, defense
counsel asked for two years fixed, with no indeterminate time, in this case. (4/30/18 Tr., p.94,
Ls.5–19.)
The court told Mr. Garcia that it believed imprisonment was appropriate, then explained:
Based upon your activities in this case, I think imprisonment is appropriate. . . . I
think, based upon the actions in both cases, that a concurrent sentence is
warranted, that the fixed sentence of six years that he received for the aggravated
battery— . . . .
....
—is also warranted in this case. So I’m going to sentence the defendant to ten
years with six years fixed, four years indeterminate, and run that concurrently
with all of his other cases.
(4/30/18 Tr., p.95, L.18–p.96, L.6; see also R., pp.137–38.)

Mr. Garcia timely appealed.

(R., pp.139–41.)

CR-2017-14049 (PSI, pp.4–5), and was not alleged as one of the overt acts that Mr. Garcia
participated in in furtherance of the conspiracy in this case (R., pp.113–14).
3

ISSUE
Did the district court abuse its discretion by sentencing Mr. Garcia to a total of ten years, with six
years fixed, for conspiracy to recruit gang members?

ARGUMENT
The District Court Abused Its Discretion By Sentencing Mr. Garcia To A Total Of Ten Years,
With Six Years Fixed, For Conspiracy To Recruit Gang Members
When a defendant challenges his sentence as excessively harsh, this Court will conduct
an independent review of the record, taking into account “the nature of the offense, the character
of the offender, and the protection of the public interest.” State v. Miller, 151 Idaho 828, 834
(2011). The Court reviews the district court’s sentencing decision for an abuse of discretion,
which occurs if the district court imposed a sentence that is unreasonable, and thus excessive,
“under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002); State v.
Toohill, 103 Idaho 565, 568 (Ct. App. 1982). “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the related
goals of deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834.

Mr. Garcia’s

sentence is excessive in light of his background, his tendency to give in to peer pressure, the
nature of this crime, and his potential for success.
First, Mr. Garcia’s background supports a lower sentence. He was born in Nampa and
raised by his mother and grandmother. (PSI, pp.11–12.) Mr. Garcia has a learning disability
related to speech and memory, which made academics especially challenging for him. (PSI,
pp.12, 14, 16.) He said he was a “loner” when he was younger, got involved with the wrong
crowd when he was seventeen or eighteen, and started using drugs and alcohol. (PSI, pp.12, 16–
17.) Despite these challenge, he had the dedication and perseverance to graduate from Columbia
High School in Nampa in 2012. (PSI, p.14.) When Mr. Garcia committed this offense, he was
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only in his mid-twenties. (PSI, p.1.) He was on parole at the time for trafficking in marijuana,
which was the only felony on his record before the charges in this case and the aggravated
battery case were filed. (PSI, pp.6–11.)
Second, Mr. Garcia’s tendency to cave to peer pressure stands in mitigation. Contrary to
the State’s attempt to paint Mr. Garcia as a leader and original founding member of SMT, those
that know Mr. Garcia best described him as a kind, respectful young man who was more of a
follower. (PSI, pp.104–08.)

His parole officer explained: “For the most part, Garcia was

compliant with his Parole. He had a some [sic] instances where he was involved in gang activity
and substance use. I think that he really did want to be done with the gang life and the people he
associated with but it was hard for him to say no to his peers. If he wasn’t affiliated with any
gangs, I feel he would’ve been a lot more successful.” (PSI, p.10.) Mr. Garcia’s mother
described how difficult it was to be a single mom, that she raised Mr. Garcia to treat others with
respect, and that she loved him even more because of his learning disability. (PSI, p.104.) She
said that he tended to follow along with others so that he would fit in and have friends, but that
he really was a good kid and she believed he had learned not to be a follower. (PSI, p.105.) It
broke her heart to see her “baby boy behind bars.” (Id.) Finally, the dean of students and vice
principal at Columbia High School described Mr. Garcia as likeable, kind, and respectful. (PSI,
p.109.) They also reiterated that Mr. Garcia was more of a follower than a leader. (Id.)
Third, the conduct that Mr. Garcia admitted to participating in does not warrant a fixed
term of six years. Mr. Garcia admitted to conspiring to recruit criminal gang members by
jumping others into SMT, wearing gang clothing and throwing SMT signs in social media posts,
fighting with rival gang members, and buying marijuana. (2/26/18 Tr., p.15, L.7–p.19, L.15.)
The charge for aiding and abetting aggravated battery was not before the court—Mr. Garcia had
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already been sentenced on that charge in CR-2017-14049 (PSI, pp.4–5), and that conduct was
not alleged as one of the actions Mr. Garcia took in furtherance of the conspiracy (R., pp.113–
14). Relatedly, it is concerning that the Court adopted the State’s initial recommendation of six
years fixed for this charge. That recommendation was in breach of the plea agreement and the
State modified it after realizing as much, but it appears that the damage was done. (4/30/18 Tr.,
p.91, Ls.20–25, p.92, Ls.1–3.)
Finally, Mr. Garcia’s potential for success in the future favors a lower sentence.
Mr. Garcia is very close to his mother and grandmother—he is a self-described a mama’s boy—
and plans to live with them again when he is released. (PSI, pp.11–13.) He acknowledges that
his drug use is a problem, he wants to stay sober, and he has only a moderate risk of reoffending.
(PSI, pp.17, 20.) Mr. Garcia expressed his regret and desire to be a “good successful man in the
world” to the PSI investigator. (PSI, p.18.) The most important things to Mr. Garcia going
forward are “family, freedom, and his future.” (Id.)
In light of these mitigating factors, the district court abused its discretion by sentencing
Mr. Garcia to ten years, with six years fixed.
CONCLUSION
Mr. Garcia respectfully requests that this Court reduce his sentence as it deems
appropriate.
DATED this 2nd day of January, 2019.

/s/ Maya P. Waldron
MAYA P. WALDRON
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 2nd day of January, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
MPW/eas
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